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What is an advisory opinion?

« A statement of the legal opinion of the
Commission or its staff, with respect to a
party’s proposed course of action.

« Usually, the staff states whether it would
recommend that the Commission
undertake an enforcement action.



Who can request an advisory opinion?

« Anyone: "Any person, partnership, or corporation may
request advice from the Commission with respect to a
course of action which the requesting party proposes to
pursue." 16 C.F.R.8 1.1 (a).

 The request must relate to future as opposed to ongoing
conduct, and it must relate to prospective conduct of the
reguesting party.

----- We do not issue opinions about whether your
competitor, customer, or supplier is violating the law.

----- It's free: there are no filing fees or other charges.
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What is the difference between a
Commission and a staff opinion?

« The Commission may issue an opinion where:

(1) The matter involves a substantial or novel question of
fact or law and there is no clear Commission or court
precedent; or

(2) the subject matter of the request and consequent
publication of Commission advice is of significant
interest. 16 C.F.R. 8 1.1 (a).

e The Commission has authorized its staff to consider all
other requests for advice. 16 C.F.R. § 1.1 (b).

e In practice, most health care advisory opinions are staff
opinions. Of the 93 opinions listed in the website index,

8 are Commission opinions. The most recent was
issued in 1994. |



Limitations on the availability of
opinions
Hypothetical questions will not be answered.

A request normally will be considered

Inappropriate where:

(1) The same or substantially the same course of
action is under investigation, or is or has been the

subject of a current proceeding involving the
Commission or another governmental agency, or

(2) An informed opinion cannot be made or could be
made only after extensive investigation, clinical
study, testing, or collateral inquiry. 16 C.F.R. § 1.1.(b).
The conduct must be proposed rather than

ongoing.



What information must the requester
disclose?

Enough information for the Agency to evaluate the proposed conduct.
The rules require that the request:

(1) State clearly the question(s) that the applicant wishes resolved;
(2) Cite the provisions of law under which the question arises; and
(3) State all facts which the applicant believes to be material. 16 C.F.R. § 1.2.

The identity of the companies or other persons involved must be
disclosed.

The request letter and the materials submitted by the requesting party
are placed on the FTC’s public record when the opinion letter is
Issued. 16 C.F.R. § 1.4.

Staff may disclose the basic facts relating to a proposal to third parties
from whom we seek information during consideration of a request.
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Can the Commission protect
confidential information?

Yes, If the information is exempt from disclosure
under FOIA or other law. 16 C.F.R. 8 1.4.

Requests for confidential treatment should
specifically describe the basis for nondisclosure.

There are no confidential opinions. The opinion
must be made public, and it must describe the

proposed conduct in sufficient detail to support
the analysis.
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Are opinions binding on the Commission?

No}

“Advice given by the Commission is without prejudice to the right of the
Commission to reconsider the questions involved and, where the public
Interest so requires, to rescind or revoke the action. Notice of such
rescission or revocation will be given to the requesting party so that he may
discontinue the course of action taken pursuant to the Commission’s
advice. The Commission will not proceed against the requesting party with
respect to any action taken in good faith reliance upon the Commission’s
advice under this section, where all relevant facts were fully, completely,
and accurately presented to the Commission and where such action was
promptly discontinued upon notification of rescission or revocation of the
Commission’s approval.” 16 C.F.R . § 1.3 (b).

The Commission can rescind staff advice and, where appropriate,
commence an enforcement proceeding. 16 C.F.R . § 1.3 (c).

To my knowledge, the Commission has not rescinded any advisory opinion.
12



How long does it take to get an
opinion?

* In the Statements of Antitrust Enforcement Policy in Health
Care, the agencies committed to responding to requests
within certain time frames after "all necessary information Is
received:”

(1) 90 days regarding any matter addressed in the Statements, except hospital
mergers outside the safety zone and multiprovider networks;

(2) 120 days regarding multiprovider networks and "other non-merger health
care matters.”

* In practice, how long it takes depends on how much
Information we need to get make a judgment, and how
complicated the issues are.
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What is reasonable to expect an
opinion to do?

The process is best suited to questions concerning the Commission’s or
staff's legal analysis of particular types of conduct, where the facts
concerning market definition are fairly clear and market power is not
likely to be present.

We do not routinely investigate to verify information provided to support
geographic or product market definition or market share. The
conclusions in the opinion letter are conditioned on the accuracy of the
factual representations made in the request.

In some circumstances, we seek information on a voluntary basis from
third parties. But we cannot compel third party cooperation, and may not
have access to information from all relevant sources.

We usually do not have enough information to resolve purely factual

ISsues.
14



Number of Advisory Opinions by Year
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Distribution of Advisory Opinions by Subject
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Distribution of Advisory Opinions by Subject, 1997
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Distribution of Advisory Opinions by Subject, 1996
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Distribution of Advisory Opinions by Subject, 1995
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Distribution of Advisory Opinions by Subject, 1994
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Distribution of Advisory Opinions by Subject, 1984
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